
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o t

Eastbay  Spor tswear ,  Inc .

fo r  Redeterminat ion  o f  a  Def ic iency  or  a  Rev is ion
of a Determinat ion or a Refund of Corporat ion
Franchise Tax under Art . ic le 94 of the Tax Law for
the  F isca l  Year  End ing  3 /31116.

That deponent further says
herein and that the address set
o f  t h e  p e t i t i o n e r .

Sworn  to  be fore  me th is
2 1 s t  d a y  o f  O c t o b e r ,  1 9 8 3 .

AT'FIDAVIT OF MAITING

tha t  the  sa id  addressee is  the  pe t i t ioner
forth on said wrapper is the last known address

Sta te  o f  New York
County of Albany

connie Hagelund, being duly sworn, deposes and says that she is an
employee of the State Tax Commission, over 18 years of age, and that on the
21s t  day  o f  October ,  1983,  she served the  w i th in  no t ice  o f  Dec is ion  by
cer t i f ied  mai l  upon Eastbay  Spor tswear ,  Inc . ,  the  pe t i t ioner  in  the  w i th in
proceedinS, bY enclosing a true copy thereof in a securely sealed postpaid
wrapper  addressed as  fo l lows:

Eastbay  Spor tswear ,  Inc .
1441 Broadway
New York ,  NY 10018

and by  depos i t ing  same enc losed in  a  pos tpa id  p roper ly  addressed wrapper  in  a
(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cu i iody  o f
the united states Postal  service within the state of New York.

/tr-t '
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STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Eastbay  Spor tswear ,  Inc .

fo r  Redeterminat ion  o f  a  Def ic iency  or  a  Rev is ion
of a Determinat ion or a Refund of Corporat ion
Franchise Tax under Art ic le 9A of the Tax Law for
the  F isca l  Year  End ing  3 /31176.

AFFIDAVIT OF MAITING

State of New York
County of Albany

Connie Hagelund, being duly sworn, deposes and says that she is an
employee of the State Tax Commission, over 18 years of age, and that on the
21s t  day  o f  October ,  1983,  she served the  w i th in  no t ice  o f  Dec is ion  by
cert i f ied mai l  upon Arthur Spiro the representaLive of the pet i t ioner in Lhe
wi th in  p roceed inS,  bV enc los ing  a  t rue  copy  thereo f  in  a  secure ly  sea led
postpa id  wrapper  addressed as  fo l lows:

Arthur Spiro
Brout  and Co.
380 Mad ison Ave.
New York ,  NY 10017

and by  depos i t ing  same enc losed in  a  pos tpa id  p roper ly  addressed wrapper  in  a
(post of f ice or off ic ial  depository) under the- exi lusive care and cuitody of
the United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the representat ive
of the pet i t ioner herein and that the address set forth on said wrapper is the
las t  known address  o f  the  representa t ive  o f  the  pe t i t ioner .

Sworn to before me this
2 1 s t  d a y  o f  0 c t o b e r ,  1 9 8 3 .
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STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

O c t o b e r  2 1 ,  1 9 8 3

Eastbay  Spor tswear ,  Inc
1441 Broadway
New York ,  NY 10018

Gentlemen:

P lease take  no t ice  o f  the  Dec is ion  o f  the  Sta te  Tax  Commiss ion  enc losed
herewith.

You have now exhausted your r ight of  review at the administrat ive leveI.
Pursuant to sect ion(s) 1090 of the Tax Law, any proceeding in court  to review
an adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Law and Rules, and must be commenced in the
Supreme Court of  the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept.  Taxat ion and Finance
law Bureau - l i t igat ion Unit
Bui lding l /9 State Campus
Albany ,  New York  12227
Phone # (StS) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc :  Pet i t ioner '  s  Representa t ive
Arthur Spiro
Brout  and Co.
380 Madison Ave.
New York ,  NY 10017
Taxing Bureaur s Representat ive



STATE OF NEW YORK

STATE TAX CO}{MISSION

In the Matter of the Pet i t . ion

o f

EASTBAY SPORTSIdEAR, rNC.

for Redeterminat ion of a Def ic iency or for
Refund of Corporat ion Franchise Tax under
Art ic le 9-A of the Tax Law for the Fiscal Year
Ended March  31 ,  1976.

DECISION

Pet i t ioner ,  Eas tbay  Spor tswear ,  fnc . ,  7441 Broadway,  New York ,  New York

10018,  f i led  a  pe t i t ion  fo r  redeterminat ion  o f  a  de f ic iency  or  fo r  re fund o f

corporat ion franchise tax under Art ic le 9-A of the Tax Law for the f iscal  year

ended March  31 ,  1976 (F i le  No.  26892) .

A  fo rmal  hear ing  was he ld  be fore  Dan ie l  J .  Rana l l i ,  Hear ing  Of f i cer ,  a t

the off ices of the State Tax Commission, Two World Trade Center,  New York, New

York ,  on  December  1 ,  7982 a t  1 :15  P.M. ,  w i th  a l l  b r ie fs  to  be  submi t ted  by

A p r i l  2 2 , 1 9 8 3 .  P e t i t i o n e r  a p p e a r e d  b y  B r o u t  &  C o m p a n y  ( A r t h u r  S p i r o ,  C . P . A . ) .

The Aud i t  D iv is ion  appeared by  Pau l  B .  Coburn ,  Esq.  (Michae l  G i t te r ,  Esq. ,  o f

c o u n s e l ) .

ISSUE

Whether pet i t ioner  had a regular  p lace of  business outs ide New York wi th in

Lhe  mean ing  and  i n ten t  o f  sec t i on  210 .3 (a ) (4 )  o f  t he  Tax  Law.

FINDINGS OF FACT

1.  0n  Apr i l  17 ,  7979,  the  Aud i t  D iv is ion  issued a  Not ice  o f  Def ic iency

aga ins t  pe t i t ioner  Eas tbay  Spor tswear ,  Inc .  ( "Eas tbay" )  in  the  amount  o f

$ 2 0 1 0 7 9 . 0 0 ,  p l u s  p e n a l t y  a n d  i n t e r e s t  o f  $ 4 , 8 8 4 . 5 8 ,  f o r  a  t o t a l  d u e  o f  $ 2 4 , 9 6 3 . 5 8

for  the  taxab le  year  ended March  31 ,  1976.  The bas is  fo r  the  de f ic iency  was a
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determinat ion by the Audi t  Div is ion that  pet i t ioner  was not  ent i t led to a l locate

i t s  i ncome s ince  i t  d i d  no t  ma in ta in  a  regu la r  p lace  o f  bus iness  ou ts ide  New

York  S ta te .

2.  Eastbay is  a New York corporat ion engaged in the business of  import ing

and  se l l i ng  womenrs  spo r t swear  f r om the  Fa r  Eas t .  Eccobay  Spo r t swear ,  I nc .

( "Eccobay")  is  the parent  of  Eastbay and several  other  corporat ions.  Eccobay

i s  a l so  i n  t he  bus iness  o f  se l l i ng  women 's  spo r t swear .  Eccobay  ren ted  o f f i ce

space  fo r  i t se l f  and  i t s  subs id ia r i es  i n  I . os  Ange les ,  Ca l i f o rn ia .  Eas tbay  was

I is ted by an indiv idual  s ign on the door of  the Cat i forn ia of f ice,  a long wi th

s igns for  Eccobay and the rest  of  the subsid iar ies.  By agreement  dated January 2,

I975,  Eastbay and Eccobay agreed to share common of f ice space and expenses.

The apport ionment  of  the expenses was to be based on the rat io  of  the sales

volume of  each company to the tota l  o f  the combined sales of  a l l  companies

owned by Eccobay.  Eastbay shared of f ice space and had a showroom assigned to

i t  aL the los Angeles premises where i ts  merchandise was stored and shown to

customers.  EasLbay had no employees,  e i ther  i -n  New York or  Cal i forn ia,  other

than i ts  pres ident .  A11 work was per formed by Eccobay employees for  which

Eastbay re imbursed Eccobay according to the aforement ioned expense-shar ing

r a t i o .

3 .  Du r i ng  the  yea r  i n  i ssue ,  Eas tbay ' s  sa les  rep resen ted  7 .2  pe rcen t  o f

the combined sales of  Eccobay and i ts  subsid iar ies and Eastbay re imbursed

Eccobay  i n  t he  amoun t  o f  $103 ,190 .00  fo r  i t s  sha re  o f  r en t ,  sa la r i es  and

miscel laneous expenses in both Cal i forn ia and New York.  Said amount  was

deduc ted  f rom Eas tbay ' s  g ross  p ro f i t  i n  a r r i v i ng  a t  i t s  Fede ra l  t axab le  i ncome.

0 f  E a s t b a y ' s  $ 1  , 4 5 6 , 8 7 0 . 0 0  i n  s a l e s  f o r  t h e  y e a r  i n  i s s u e ,  $ 3 0 1  , 5 7 2 . 0 0  i n  s a l e s

were made to points wi th in New York.  Using the three factor  formula a l lowed by
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20 NYCRR 4-1 .1(b) ,  Eas tbay  de termined a  48 .586 percent  bus iness  a l loca t ion

percentage for i ts New York corporate tax. Neither Eccobay nor Eastbay paid

state taxes in any state other Lhan New York.

4.  Pet i t ioner  fa i led to show how many employees of  Eccobay worked at  the

Cal i forn ia showroom, how many hours said employees devoted to Eastbay business,

the amount  of  inventory,  i f  any,  mainta ined by Eastbay in  Cal i forn ia,  the

pe rcen tage  o f  sa les  o f  Eas tbay  t raceab le  t o  t he  Ca l i f o rn ia  o f f i ce ,  o r  t he

amoun t  o f  bus iness  conduc ted  on  beha l f  o f  Eas tbav  a t  t he  Ca l i f o rn ia  o f f i ce  on  a

week l y  o r  da i l y  bas i s .

CONCIUSIONS OF lAltl

A.  Tha t  sec t i on  210 .3 (a )  o f  t he  Tax  Law p rov ides  tha t ,  i n  de te rm in ing

ent . i re  net  income, business income is  to be mul t ip l ied by a business a l locat ion

pe rcen tage .  Du r i ng  the  yea r  a t  i s sue ,  subpa rag raph  (4 )  o f  sa id  pa rag raph

provided that  r ' .  .  .  i f  the taxpayer does not  have a regular  p lace of  business

ou ts ide  the  s ta te  o the r  t han  a  s ta tu to ry  o f f i ce ,  t he  bus iness  a l l oca t i on  pe rcen tage

s h a l l  b e  o n e  h u n d r e d  p e r c e n t . . . " .

B .  Tha t  sec t i on  4 .11 (b )  o f  t he  Ru l i ng  o f  S ta te  Tax  Commiss ion  da ted

March  14 ,  1962  fnow 20  NYCRR 4 -2 .2 (b ) ]  de f i nes  a  regu la r  p lace  o f  bus iness  as

"any  bona  f i de  o f f i ce  (o the r  t han  a  s ta tu to ry  o f f i ce ) ,  f ac to ry ,  wa rehouse  o r

other  space which is  regular ly  used by the taxpayer in  carry ing on i ts  business" .

C.  That ,  a l though pet i t ioner  rented of f ice space in Cal i forn ia f rom

Eccobay,  i t  has not  met  i ts  burden of  prov ing that  such space was regular ly

used in carry ing on i ts  business.  Pet i t ioner  had no enployees in Cal i forn ia;

there is  no ev idence of  how much work was per formed for  pet i t ioner  by Eccobay

employees;  there is  no indicat ion of  whether  custorners of  Eastbay v is i ted the

premises on a regular  basis  or  only  a few t imes a year ;  and there is  no ev idence
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of the level of  i r rrr" .raory maintained specif ical ly for Eastbay in Cal i fornia or

the amount of sales consummated through the Cal i fornia off ice. t { i thout a

showing of such indicia of an ongoing business operat ion, i t  cannot be said

that Eastbay was regular ly carrying on i ts business in Cal i fornia within the

meaning and intent of  sect ian 270.3(a) (4) of  the Tax law. Therefore, the

cor rec t  bus iness  a l loca t ion  percentage fo r  pe t i t ioner 's  f i sca l  year  ended

March 31 ,  1976 was 100 percent .

D. That the pet i t ion of Eastbay Sportswear, Inc. is denied and the Not ice

o f  Def ic iency  i -ssued Apr i l  17 ,  1979 is  sus ta ined.

DATED: Albany, New York STATE TAX COMMISSION

OcT 2 1 1983
PRESIDENT


